Introduction:

This document contains responses to the questions posed by FCA within the Consultation
Paper CP25/22: Modernising the Redress System. These responses are provided by
Enhance Support Solutions Limited (“Enhance”), a specialist consultancy providing
regulatory and technical support to administrators of personal pension and small self-
administered schemes. Our clients range from ‘bespoke’ SIPP providers through to Fintech
based ‘direct-to-consumer, ready-made’ SIPP propositions.

A member of the Enhance team also submitted in 2022 a thesis ‘The Financial Ombudsman
Service: Fair and Reasonable?’ as part of a Masters of Laws in the University of
Buckingham. This looked at how the Financial Ombudsman Service (“FOS”) applied
regulations and legislation/case law when arriving at its decisions, based on an analysis of
840 FOS decisions between 2014 and 2020. In short, the research concluded that while the
FOS operated in a professional manner, in accordance with its legislative terms of
reference, there were areas of concern, including:

e The FOS were often left to place their own interpretation on high-level FCA
principles, which ran the risk of these being applied in the way the FOS saw them,
rather than the regulator’s intended application, leading to uncertainty especially
among regulated firms.

e There was misalignment between the FOS and the Pensions Ombudsman which led
to inconsistent decisions on pension-related complaints that feasibly fell within the
jurisdiction of both ombudsman services. Not only does this lead to uncertainty, but
also means that there is a risk of both claimants and respondents gaming the
system through choosing the ombudsman which is most likely to be sympathetic to
their cause.

Part of our service to our clients is to provide a monthly commentary on interesting or
topical FOS decisions, relevant to the pensions sector. We are also sometimes asked to
provide input to complaint cases received by pension providers.

As a general observation, this consultation by the FCA and HM Treasury is long overdue
and welcome as it addresses flaws in the FOS, as well as proposing some pragmatic
solutions which will bring some much-needed certainty to regulated firms.

This response has been made alongside a response to the companion HM Treasury
consultation.

Any questions arising from this response document can be addressed to:
kevin.jack@enhancesolutions.co.uk

Enhance consents to our name being listed in the names of respondents.

Enhance Support Solutions Limited
15 September 2025
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Responses:

Question 1: Do you agree with the proposed criteria for considering whether an issue is an
MRE?

While the six criteria are a sensible starting point, we feel there is insufficient clarity within
the six criteria as currently framed and therefore do not agree with the proposal.

At a high-level, we agree with the six elements however, given that a lot potentially rides on
these criteria — for both firms and consumers — we think there should be greater detail
around the criteria. We do accept that there should be room for judgment as each potential
MRE will have different characteristics, however there should be clarity around some of the
concepts, in particular the phrases “high” and “significant”. This is relevant as there will likely
be an interplay between the six criteria. For example, a potential MRE may have lower
numbers of consumers affected, yet those which are affected have potentially experienced a
high monetary loss. In other words, what is the comparison between: a) 50 consumers (low
number?) have lost an average of £300k each (high number) meaning total redress of £15m
(high or low?); and, 3,000 consumers (high or low?) have lost an average of £1,500 (Low?)
meaning total redress of £4.5m (low?).

Within the PPl and British Steel Pension Scheme examples provided in the CP, it is presumed
that subject to the proposed criteria, both these would have continued to fall as a MRE,
despite the vastly different characteristics (which we agree with). We do think though that it
would be useful for some lower parameters to be put in place whereby firms, consumers,
the FOS and the FCA can quickly call whether a matter proposed as a MRE falls short of a
minimum hurdle — for example, we envisage that our previous example of 50 consumers
would fall at the first hurdle on the basis that the number of affected consumers is not high
enough? We see that later in the CP at para 3.24, the need for clear criteria has also been
highlighted.

We also note the intention not to set the number of criteria that must be met. This could
mean a MRE is triggered by just one of the criteria which is based on what the FCA
determine is “high” or “significant”. This combined with our comments above means that
there is very little clarity on what would be identified as a MRE.

Question 2: Do you agree with the guidance provided in Annex 4 of this consultation
paper, for how firms can proactively identify and rectify potential issues?

We do agree with any guidance for firms; however, we think elements of the guidance is a
little simplistic. It is appreciated that the guidance can’t anticipate all circumstances,
however the guidance didn’t really seem to acknowledge that often whether or not a
redress exercise is required is quite nuanced and won’t be as binary as some of the good
practice scenarios within para 47.

We think the guidance works best for larger firms and scenarios where it is relatively clear
as to whether or not a redress exercise is required. At para 37, reference is made to smaller
firms and while the two bullet points were useful, we contend that much of the guidance is
aimed at firms with both significant human and financial resources. In particular, we get the
sense that the good practice examples are based on firms that are self-funding the redress.



For smaller firms —and by ‘smaller’, we probably mean firms with a turnover of less than say
£20m; and/or, net profit of less than £5m; and, financial reserves of less than £10m — we
think there is far more at stake when considering redress exercises. It is quite possible for
smaller companies that a redress exercise may be far more nuanced insofar there may be
material uncertainty as to whether a particular FCA rule has been breached —in other
words, the firm may feel legitimately and/or strongly that they have done nothing wrong,
plus there may be a reliance on Pl insurance and associated legal advice. This is not to say
that where redress is due, it shouldn’t be paid (through whatever means i.e., own funds, Pl
or ultimately the FSCS); rather, this is to say that the guidance doesn’t necessarily address
all the potential moving parts. We don’t think these issues are necessarily restricted to
smaller firms in isolation — we are quite sure that even the larger firms will consider legal
advice and Pll requirements when considering a redress exercise. It should also be
remembered that sometimes the professional advice a firm receives may be contradictory,
for example a Pl insurer may lobby for the fact that an issue isn’t an issue; and/or, lawyers
may argue that there isn’t a loss, or at least a loss attributable to the firm.

We’re not sure to what extent the guidance could be updated to reflect some of these
issues, other than to acknowledge that these aspects do exist. Furthermore, we are sure
that the FCA will have been involved in more complex redress exercises where the pathway
to a resolution has involved stakeholders such as Pl insurers and lawyers. If it were possible
to share indicative examples of where multi-party discussions have taken place, that would
be helpful.

Finally on this question, while we appreciate that the guidance is primarily focused on
potential redress matters linked to the firm, we thought there might be some guidance as to
when firms may consider the redress matter is perhaps wider than just their firm and may in
fact be the start of an MRE? For example, if a firm has traditionally been applying a practice
based on an interpretation of the FCA rules, yet a FOS decision has applied an alternative
interpretation, then we presume that the MRE protocols may kick-in, albeit in the meantime
the firm may treat the matter as a local redress exercise. We wonder if guidance on a
potential overlap with a MRE scenario and the ‘Lead Complaint’ process [paras 5.9-5.150
could be helpful?

Overall, though, we think that any guidance is generally helpful, rather than no guidance.

Question 3: Do you agree with the additional guidance proposed at SUP 15.3.8G for when
firms are expected to report serious redress risks or issues to the FCA?

We think the additional guidance, especially the proposed criteria at para 4.22 is helpful. We
think in such cases, early constructive FCA engagement can play a vital part. The FCA can
play a helpful role in guiding the firm on ensuring the right outcomes are achieved. Our
limited experience is that early FCA engagement can be inconsistent, ranging from the
accusatory “how on earth did you let this happen” to the more constructive “let’s work with
you to get this sorted”. Most folk do not deliberately set out to get things wrong and
potentially torpedo their business, so the FCA need to up their game and be more of the
latter and less of the former. By all means, when the matter is resolved, read the riot act
and take enforcement as appropriate, however first and foremost, all parties should be



focused on navigating through the process. Therefore, firms should be reassured that
reporting via the SUP 15.3.8G mechanism is going to result in serious but constructive
dialogue.

Question 4: Do you support the introduction of a ‘lead complaints’ process to address
novel and significant complaint issues?

We do support the concept of a ‘lead complaint’ process. This seems to be an efficient way
of setting out the FOS’s approach to similar complaints and in most cases should lead to
efficiency.

We do think there are risks though, not least the potential undermining of the legal basis for
the FOS determining a complaint as set out at 5.228(2) Financial Services and Markets Act
2000 (“FSMA”) which instructs:

“A complaint is to be determined by reference to what is, in the opinion of the ombudsman,
fair and reasonable in all the circumstances of the case.” [Emphasis added]

This concept should not be lost sight of. We see there is a potential risk that the FOS
determine a lead complaint on the basis of a set of factors A, B & C which are then
universally applied to cases where the factors are A, B & D, where D is material. We think
therefore that there needs to be a safeguard where variants in the circumstances of the case
are probably considered such that the FOS can provide sufficient direction that where A, B &
Cis present the decision will be X; and, if the factors are A, B & D the decision will by Y.

There is also the risk that a lead complaint decision then becomes the template for
subsequent complaints —in other words, complainants or their PRs frame the complaint to
emphasise A, B & C, while failing to mention D. This is why the lead complaint shouldn’t
simply become a go-to template for all subsequent similar complaints and that the lead
complaint decision should be rigidly defined.

We also think that ‘significant’ and ‘novel’ require adequate definition, probably extending
beyond the fairly high-level definition provided at 5.10.

We think and hope that some of the risks above will be mitigated through the validation
stage, subject to sufficient engagement from appropriate stakeholders. We see the
stakeholder cohort includes the FCA, firms, consumer groups and trade bodies. This seems a
sensible cohort, however we think in some circumstances a legal view could/should be
obtained, possibly sponsored by the FCA.

Question 5: Do you think that the lead complaints process will achieve its intended
benefits?

We do think that if the 5 stages per para 5.14 are properly deployed, then the lead
complaint process has a good chance of achieving its intended benefits of streamlining the
decision-making process and providing clarity on the decision reached. We do think that
there should be a regular review and evaluation of the process to check it’s working as
intended and to reflect on any learning points — this should be hard-wired into the process.



Question 6: Do you agree that firms should be allowed to pause related complaints at the
Financial Ombudsman while lead cases are under investigation in the lead complaints
process?

We agree this is a sensible approach.

Question 7: What safeguards should there be to ensure the lead complaints process is not
used to delay or avoid complaint resolution?

We think that the twin criteria coupled with the 5-stage process should be sufficient
safeguard to avoid abuse of the system. Furthermore, it is better to take a thorough
approach to a lead complaint case than to rush through a flawed decision.

Question 8: Do you agree in principle with the introduction of a new registration stage
before a complaint is investigated by the Financial Ombudsman?

We do agree in principle with a new registration/vetting stage prior to a complaint. This
ensures investigators’ time is used well by having a filter whereby they can devote resource
to complaints that require investigation, rather than poorly submitted complaints or those
which should have been passed back to the firm under a MRE (although we would have
thought these would identify themselves at an early stage). We also agree with the broad
considerations iterated in paras 5.32-5.36.

When the author of this response undertook research for the Masters in Laws, it became
apparent that 28% of the upheld FOS decisions between 2014 and 2020 were resulted solely
in a distress & inconvenience redress payment, often at a relatively modest rate of between
£50-£100. These were typically complaints where there had been an administrative error
which perhaps delayed a transaction, however there was no tangible loss to be
compensated. We wonder therefore whether, as part of a registration process, certain ‘lite-
complaints’ (for want of a better expression) could similarly be identified at the registration
stage and processed by a different team of adjudicators, with a view to a quick turnaround.
While not looking to belittle or downplay such complaints, we think there is an argument
not to tie up senior adjudicators with relatively trivial complaints with associated smaller
guantum. We also suggest that Ombudsmen do not automatically review adjudicator
decisions, save for where perhaps new evidence is adduced. Usually in such cases, the
complainant is simply looking for some accountability by the respondent, with an associated
financial penalty; and, typically, the respondent can accept a modest D&l redress payment
in recognition of what’s gone wrong. The adjudicator’s decision should be final; it seems a
poor use of FOS resource to be referee in deciding whether a £200 D&I should be increased
to £250. For the avoidance of doubt, we are not suggesting the aforementioned approach
where, for example, a more serious complaint is lodged (alleging a loss) which the FOS
decision does not warrant full redress, however directs that a D&I payment is made in
relation to a flawed process. These complaints would still go down the ‘traditional’ route.

Question 9: Do you agree that the registration stage will help complainants preparing and
submitting complaints to the Financial Ombudsman?

We think only time will tell on this matter. We would like to think the standards will improve
in relation to complaints submitted by PRs as a result of an initial quality check. That said, it
does feel like quite a few of the criteria to pass the registration stage are matter of fact
items — for example, whether a FRL has been issued or whether the respondent firm is



subject to action or litigation. It strikes us that an accompanying education/comms piece is
required to fully explain the registration process, and to make clear that “don’t bother
submitting a compliant ahead of the 8-week FRL deadline or where the firm is part of an
ongoing police investigation, et al”.

Question 10: What safeguards should there be to ensure the registration stage does not
limit access to justice, particularly for vulnerable consumers?

In the same way that a regulated firm will often ask the question of a customer, “are there
any [vulnerabilities] that we should know about”, so FOS could ask the same sort of
qguestion. When it comes to applying the registration criteria, we don’t think the fact a
customer is vulnerable/potentially vulnerable, particularly changes the criteria, on the basis
these are typically factual. Where a vulnerability can be taken into account is perhaps the
pathway and the communication approach as part of the registration process. For example,
someone with a terminal illness will be likely be communicated with in a slightly different
fashion and their case may be fast-tracked (in whatever direction it goes i.e., to an
adjudicator or back to the firm).

In a properly functioning process, we don’t see that vulnerable clients will be denied access
to justice, rather, the way in which the process engages with them may be slightly different.

Question 11: Do you agree that the Financial Ombudsman being able to pause or pass
back cases at the new registration stage would improve respondent firms’ ability to
manage mass redress events or emerging regulatory issues?

We do agree, for the reasons discussed in the CP.

Question 12: Do you agree that the Financial Ombudsman should consider differential
case fees for cases in the registration stage?

We do agree with this concept. Some cases will be rejected at the registration phase (due to
the reasons discussed in the CP) meaning that only “fully-formed’ complaints make it
through to investigation stage and therefore become chargeable. As discussed in our
response to question 8, we also think that certain complaints where the main issue at hand
is likely only to result in a D&I redress payment, could also be subject to a smaller fee.

Question 13: Do you agree with the proposed changes to DISP to improve the Financial
Ombudsman’s operational efficiency?

We agree the proposed changes to DISP and we suspect reflects what many firms already
do.

Question 14: Do you agree with the proposed amendments to COMP 4 and COMP 12A to
simplify the list setting out who is and is not eligible to make a claim to the FSCS?

We are broadly ambivalent to the changes proposed. We think that based on the tracked-
changes new eligibility table, this will be clearer. We presume that in the same way firms
are expected to test communications, similarly, the FCA have road-tested the amended text
and layout of COMP?

Question 15: Do you agree with the proposed amendments to COMP 6.3.4R to enable the
FSCS to determine a relevant person in default, where they are not co-operating with the



FSCS, or where personal circumstances prevent them from co-operating?
The proposed amendments seems sensible and therefore we agree these.

Question 16: Do you agree with the proposed amendments to COMP 11.2 to give the FSCS
greater discretion over where compensation is paid under specific circumstances as
described in that provision?

We do agree the proposed changes to COMP 11.2, however we think there is the
opportunity to go further in clarifying the situation where the compensation is paid to the
beneficiary of a personal pension plan/SIPP. At present, we have a situation whereby it is
the pension fund which has lost money and therefore the compensation is in relation to
that loss, however because the scheme member has probably been the eligible complainant
(as opposed to the pension trustee), the compensation is paid direct to the member.

There are a number of issues with this, including:

e The member potentially is unjustly enriched as they can pay all or part of the
compensation back into a pension scheme and receive tax relief on the contribution.
The funds that the compensation relates to was already tax-relieved money.

e In some cases, the member may expressly wish for the compensation to be directed
back into the pension scheme, however HMRC rules (which we know the FCA can’t
influence) also typically deem this to be a contribution, with the attendant issues
that brings where, for example, the member may not have earnings to support the
contribution, or the money purchase annual allowance applies.

e Where compensation is paid by the FSCS to the member directly, notwithstanding
the fact it’s in respect to an investment held by the pension trustee, FSCS do not
typically alert the pension trustee/operator, hence the pension scheme has no
knowledge as to the status of that investment.

In short, the compensation-into-a personal-pension route is a mess which leads to
unintended consequences. While we suspect that this falls outside the scope of this
consultation, it is a part of the overall redress system that requires collaborative attention
by the various agencies involved.

Question 17: Do you agree with the proposed amendments to COMP 12.2.10R and the
additional factors listed in COMP 12.2.11R that FSCS must take into account, when
considering if a claimant is eligible?

We agree with the principle of the proposed changes in COMP 12 save for the pension
trustee/operator matter covered in our response to question 16.

Therefore, we agree with the streamlining and efficiency of the FSCS being able to settle
claims easily, however this should not be a cloak to obviate the need to consider more fully
the communication process in relation to pension-held investments.

Question 18: Do you agree with our assumptions about the sizes of the compliance and
legal teams involved in familiarisation and gap analysis, and with our treatment of costs
associated with changes to firms’ complaint acknowledgment letters?



Our sense is that assumptions used within the CBA are on the low side. This is based on an
unverified sense, rather than based in fact. However, our experience is that often firms will
seek external verification on their thinking in relation to regulatory changes. This might be
external law firms or consultancy firms such as ours. External fees are significantly higher
that the rates quoted by the FCA. We also think that the FCA has underestimated the overall
time it takes to assimilate information and deploy the changes. We think that senior
managers will require briefing, which requires a thorough read through of the CP by a
compliance person, who will then brief the SMFs on matters such as the SUP 15 notification
changes.

We do agree that the changes to the complaint acknowledgement letters are relatively
minor and therefore won’t be a significant cost to firms.

Question 19: Do you agree with our analysis of the costs and benefits of these proposals?
Save for the comments at question 18, we have no further comments on the costs and
benefits.
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